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I. Introduction
This Memorandum provides an overview of the "package" of amendments to the Federal Rules of Civil Procedure which were collectively forwarded to Congress by the Supreme Court on April 29, 2015. The text of the individual proposals is included in the Appendix to this Paper. The amendments will become effective on December 1, 2015 if Congress does not adopt legislation to reject, modify, or defer them.
Background
The amendments resulted from a four-year effort by the Civil Rules Advisory Committee (the "Rules Committee") operating under the supervision of the Committee on Rules of Practice and Procedure of the Judicial Conference (the "Standing Committee"). Those Committees are charged with undertaking a "continuous study of the operation and effect" of the rules and making recommendations for changes or additions.
2 Under the Rules Enabling Act, the Supreme Court has the power to prescribe
An initial "package" of proposals resulting from these efforts was released for public comment in August 2013. 13 
Hearings and Public Comments
The response to the initial proposals was robust, delivered at three public hearings with 120 witnesses 14 and through a total of over 2300 written comments.
15
Individual comments were submitted on behalf of the defense and corporate community by individuals as well as various law firms. Similarly, individuals and groups typically representing individual claimants and plaintiff advocacy groups were very active in submitting comments and testifying at the public hearings. Individual Members of the academic community also testified and submitted written comments. 16 Lawyers for Civil Justice ("LCJ") 17 and the American Association for Justice ("AAJ," formerly "ATLA") 18 provided particularly expansive comments. The AAJ urged rejection of adding proportionality factors to the scope of discovery, reducing presumptive limits and making sanctions less likely in instances of spoliation. LCJ supported limiting sanctions, adding proportionality to the scope of discovery, acknowledging cost-allocation and making reductions in presumptive numerical limits on use of discovery devices.
In addition, the Federal Magistrate Judges Association ("FMJA"), the Association of Corporate Counsel ("ACC"), the Department of Justice ("DOJ"), the Sedona Conference ® WG1 Steering Committee ("Sedona") and a cross-section of state bar associations also dealt comprehensively with the proposals.
The Final Rules Package
After close of the public comment period, the Duke and Discovery subcommittees recommended a number of proposed revisions which were adopted by the Rules One academic critic remains uniformly opposed to the rulemaking process followed and to most of the results.
29

II. The "Duke" Amendments
The Duke Subcommittee was primarily responsible for developing rule-based proposals other than those dealing with pleadings or the replacement for current Rule 37(e). We turn first to those proposals.
(1) Cooperation (Rule 1)
It is proposed to amend Rule 1, which speaks of the need to achieve the "just, speedy, and inexpensive determination of every action and proceeding" so as to require that it be "construed, and administered and employed by the court and the parties to secure" its goals.
The Committee Note provides that "the parties share the responsibility to employ the rules" in that matter. 30 The Note further observes that "most lawyers and parties cooperate to achieve those ends" and that "[e]ffective advocacy is consistent with -and indeed depends upon -cooperative and proportional use of procedure." 31 The Committee Report submitted to the Supreme Court (and Congress) asserts that "the change to Rule 1 will encourage parties to cooperate in achieving the just, speedy, and inexpensive resolution of every action." 32 
Revised Committee Note
At the May 2014 Standing Committee meeting, it was announced that the Committee Note would be amended to clarify that the change to the rule was not intended to serve as a basis for sanctions for a failure to cooperate. 33 The final version of the Note states that "[t]his amendment does not create a new or independent source of sanctions" and "neither does it abridge the scope of any other of these rules." 34 Background 29 See, e.g., Patricia W. Hatamyar Moore, The Anti-Plaintiff Pending Amendments to the [FRCP] and the Pro-Defendant Composition of the Federal Rulemaking Committees (hereinafter "Anti-Plaintiff Pending Amendments"), 83 U. CIN. L. REV. 1083 (Summer 2015) . 30 Committee Note, 2, available at supra, n. 2 (hereinafter "Committee Note, ___"). 31 Committee Note, 1-2. 32 June 2014 RULES REPORT, available supra at n. 2, II (D). 33 Minutes, Standing Committee Meeting, May 29-30, 2014, at 5 (" [t] he added language would make it clear that the change was not intended to create a new source for sanctions motions"). 34 Committee Note, 2.
Participants at the 2010 Duke Conference emphasized the role of cooperation in achieving the goals of Rule 1. The Subcommittee Committee considered amending Rule 1 to explicitly require that parties "should cooperate" to achieve the goals of Rule 1. 35 However, this was deemed to be "too vague, and thus fraught with the mischief of satellite litigation." 36 A similar attempt to require party cooperation in Rule 37 had been rejected in 1978. 37 The emphasis on cooperation can be partially attributable to the advocacy of the Sedona Conference ® Cooperation Proclamation, 38 which has received substantial judicial emphasis and is reflected in numerous lower court opinions. Many local rules 39 and initiatives 40 invoke cooperation as an aspirational standard.
Most public comment accepted the proposed change to Rule 1 as sufficient and opposition, to the extent given, was to the reference to it in the Committee Note. Commentators had noted uncertainty as to whether "cooperation" mandates compromise.
41
The experience with mandated cooperation has not been favorable. 42 Concerns were expressed about the need for a proper balance between cooperative actions and the professional requirements of effective representation, raising the risk of attempts to impose sanctions as a tactic in civil cases. 43 Representatives of The Sedona Conference® expressed the view that language along the lines of the Committee proposal would be sufficient. 44 Others, however, continued to suggest that "cooperation" should be incorporated in the Rule. 35 Duke Subcommittee Conference Call Notes, 9, October 22, 2012), available at https://law.duke.edu/sites/default/files/images/centers/judicialstudies/Panel_4-Background_Paper_2_1.pdf. 36 43 See Report to Standing Committee, May 2, 2014, at 16 (the civil rules provide procedural requirements while rules of professional responsibility add requirements of their use; complicating these provisions by a "vague concept of 'cooperation' may invite confusion and ill-founded attempts to seek sanctions). 44 Letter, Sedona Conference® to Hon. David Campbell, October 3, 2012 (suggesting that the rules "should be construed, complied with, and administered to secure the just, speedy and inexpensive determination").
State Amendments
Effective July 1, 2015, Colorado has amended its Rule 1 to required that the rule be "employed by the court and parties" to secure the just, speedy, and inexpensive determination of every actions. Timing (Service of Process) (Rule 4(m)) 45 The time limits in Rule 4(m) governing the service of process will be reduced from 120 to 90 days. The intent is to "reduce delay at the beginning of litigation."
46
The subdivision does not apply to service in a foreign country "or to service of a notice under Rule 71.1(d)(3)(A)." In response to a request by the Supreme Court, the Note no longer makes the observation that shortening the presumptive time for service will increase the occasions to extend the time "for good cause." 47 
Default Judgment
The interplay between Rules 54(b), 55(c) and 60(b) will be clarified by inserting the word "final" in front of the reference to default judgment in Rule 55(c).
Discovery Requests Prior to Meet and Confer
A new provision (Rule 26(d)(2) ("Early Rule 34 Requests")) will allow delivery of discovery requests prior to the "meet and confer" required by Rule 26(f). The response time will not commence, however, until after the first Rule 26(f) conference. Rule 34(b)(2)(A) will be amended as to the time to respond "if the request was delivered under 26(d)(2) -within 30 days after the parties' first Rule 26(f) conference."
The Committee Note explains that this relaxation of the existing "discovery moratorium" is "designed to facilitate focused discussion during the Rule 26(f) Conference," since discussion may produce changes in the requests. 
Scheduling Conference
Rule 16(b)(1) will be modified by striking the reference to conducting scheduling conferences by "telephone, mail, or other means" to encourage direct exchanges among the parties and the Court. The Rule will merely refer to consultation "at a scheduling conference." The Committee Note observes, however, that the conference may be held "in person, by telephone, or by more sophisticated electronic means" and "is more effective if the court and parties engage in direct simultaneous communication." 49 Scheduling Orders: Timing
In the absence of "good cause for delay" a judge will be required by an amendment to Rule 16(b)(2) to issue the scheduling order no later than 90 days after any defendant has been served or 60 days after any appearance of a defendant, down from 120 and 90 days, respectively, in the current rule. The Committee Note provides that in some cases, parties may need "extra time" to establish "meaningful collaboration" between counsel and the people who may provide the information needed to participate in a useful way.
50
Scheduling Orders: Pre-motion Conferences Rule 16(b)(3)(B) ("Contents of the Order") will be amended in subsection (v) to permit a court to "direct that before moving for an order relating to discovery the movant must request a conference with the court." The Committee Note explains that "[m]any judges who hold such conferences find them an efficient way to resolve most discovery disputes without the delay and burdens attending a formal motion." 51 
Scheduling Orders: Preservation
In parallel with changes to Rule 26(f)(3)(C) requiring that parties state their views on "disclosure, or discovery, or preservation" of electronically stored information (ESI), Rule 16(b)(3)(B)(iii) will permit an order to provide for "disclosure, or discovery, or preservation" of ESI.
The Committee Note to Rule 16 observes that "[p]arallel amendments of Rule 37(e) [will] recognize that a duty to preserve discoverable information may arise before an action is filed."
52
The Note to Rule 37(e) states that "promptly seeking judicial guidance about the extent of reasonable preservation may be important" if the parties cannot reach agreement about preservation issues. It also opines that "[p]reservation 49 Id., 7 (excluding the use of "mail" as a method of exchanging views). 50 In parallel to changes in Rule 26(f)(3)(D) requiring parties to discuss whether to seek orders "under Federal Rules of Evidence 502" regarding privilege waiver, Rule 16(b)(3)(B)(iii)(iv) will permit an order to include agreements dealing with asserting claims of privilege or of protection as trial-preparation materials, "including agreements reached under Federal Rule of Evidence 502."
Sequence of Discovery
The unrestricted sequence of discovery specified under Rule 26(d)(3) will apply unless "the parties stipulate or" the court orders otherwise, and the requirement that a party act "on motion" is stricken. The 2015 Amendments will revise Rule 26(b)(1) to state that parties may obtain discovery of nonprivileged matter "that is relevant to any party's claim or defense and proportional to the needs of the case, considering [a re-arranged and slightly modified list of the current proportionality factors from Rule 26(b)(2)(C)(iii)]." 54 As amended, Rule 26(b)(1) will provide: Scope in General. Unless otherwise limited by court order, the scope of discovery is as follows: Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party's claim or defense and proportional to the needs of the case, considering the importance of the issues at stake in the action, the amount in controversy, the parties' relative access to relevant information, the parties' resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed discovery outweighs its likely benefit. Information within this scope of discovery need not be admissible in evidence to be discoverable.
The authority to order discovery of matter "relevant to the subject matter" has been deleted from Rule 26(b)(1). The Note explains that "subject matter" discovery has 53 Committee Note, 40. 54 After public comments, the Committee moved "amount in controversy" factor to a secondary position behind "the importance of the issues at stake in the action" and added a new factor to address the parties' relative access to relevant information.
been "rarely invoked" and that proportional discovery suffices "given a proper understanding of what is relevant to a claim or defense." 55 Also deleted is the statement that relevant information need not be admissible if "reasonably calculated to lead to the discovery of admissible evidence," which is replaced by the statement that "[i]nformation within this scope of discovery need not be admissible in evidence to be discoverable." The Committee concluded that the deleted language has been improperly used to suggest that anything is fair game in discovery. 56 Information not admissible in evidence remains discoverable if within the scope of discovery.
57
In addition, Rule 26(b)(1) no longer contains examples of discoverable information, although they are still discoverable, 58 and a cross reference to proportionality considerations (now moved from Rule 26(b)(2)(C) into the subsection) is deleted as redundant.
Rule 26(b)(2)(C) is amended to provide that: (C) When required. On motion or on its own, the court must limit the frequency or extent of discovery when "[iii] the burden or expense of the proposed discovery is outside the scope permitted by Rule 26(b)(1)."
Background
The scope of discovery under Rule 26(b)(1) has been subject to "proportionality limitations" since 1983. At the same time it was amended to address disproportionate discovery, 59 a similar limitation was added by a Rule 26(g) relating to certifications by counsel of discovery requests and responses. 60 However, for many years, these changes "created only a ripple in the case law." 61 55 Committee Note, 23. The Note explains that the examples used to justify inclusion of "subject matter" jurisdiction in 2000 would "not [be] foreclosed by the amendments." 56 June 2014 RULES REPORT, supra n. 2, at II (a)(2)(d)("[s]ome even disregard the reference to admissibility, suggesting that any inquiry 'reasonably calculated' to lead to something helpful in the litigation is fair game in discovery. The proposed amendment will eliminate this incorrect reading of Rule 26(b)(1) while preserving the rule that inadmissibility is not a basis for opposing discovery of relevant information"). 57 Committee Note, 24. 58 Committee Note, 23 (such discovery is so "deeply entrenched in practice" that it need not be listed). 59 Rule 26(b)[(Discovery Scope and Limits], subsection (1)(iii)(discovery shall be limited if the court determines that it is "unduly burdensome or expensive, taking into account the needs of the case, the amount in controversy, limitations on the parties' resources, and the importance of the issues at state in the litigation"). See 97 F.R.D. 165, 215 (1983). The Committee Note described this as intended to limit "disproportionate" discovery of matters which were "otherwise proper subjects of inquiry." Id. 60 Rule 26(g)(signing of discovery documents by counsel certifies that they are not "unreasonable or unduly burdensome, given the needs of the case [etc]"). 61 Richard L. Marcus, Discovery Containment Redux, 39 B.C.L. REV. 747, 773-774 (1998)(the addition of proportionality and the certification requirements have not made a significant contribution).
By the time of the 2010 Duke Litigation Conference, this was no longer acceptable. While an FJC survey 62 had suggested that for most cases discovery was proportional to the needs of the case, various surveys documented dissatisfaction with discovery in a significant subset of cases. 63 The Rules Committee concluded that an "increased emphasis on proportionality," as enforced through active case management, was needed to achieve the goals of Rule 1. 64 After exploring possible alternatives at a Mini-Conference 65 the Committee decided to move the proportionality factors from their current location into Rule 26(b)(1). 66 However, this recommendation unleashed a firestorm of opposition when released for public comment, perhaps fueled by the statement in the Draft Note that the scope of discovery would be "changed." 67 Substantial objections were raised to what many saw as a restriction on discovery in asymmetric litigation. 68 To some, this represented an unfair change, lacking any empirical basis which was imposed by acquiescence to the defense bar.
Others concerns were identified. The AAJ 69 argued, for example, that a producing party could "simply refuse reasonable discovery requests" and force requesting parties to "prove that the requests are not unduly burdensome or expensive." 70 Some argued that "[u]nder the new rule, a party can choose not to search for or produce documents that they deem 'not proportional to the needs of the case.'"
Responses to Criticism
The Committee responded vigorously to what it felt were "quite unintended" interpretations of its proportionality proposal. 72 It dropped the reference to "changes" in the scope of discovery in the Committee Note, which now states that information is discoverable if it is "relevant to any party's claim or defense and is proportional to the needs of the case." 73 The Note emphasizes that the amendment simply "restores" the proportionality considerations to their original place in Rule 26(b)(1) 74 and does not "place on the party seeking discovery the burden of addressing all proportionality concerns." 75 Most, but not all, observers agree that the revisions to Rule 26(b)(1) do not alter existing discovery obligations or the burden of proof. 76 As a recent article explained, it is a "mistaken belief that the changes dictate severe limitations on discovery."
77 Parties are expected to address proportionality concerns themselves, but if disputes are brought before the court, "the parties' responsibilities would remain as they have been since 1983." 78 The parties each provide information uniquely in their possession to the court, which then is expected to reach a "case-specific determination of the appropriate scope of discovery."
79
During the Public Hearings, the Chair of the Duke Subcommittee famously observed that it is up to the judge, with input from the parties, to "consider all of these factors" before making a decision to "allow or limit or expand the discovery." In the courts view, "the burden of proof only has an effect if everything is in equipoise, which it seldom is."
80
The purpose of the amendment is to place renewed emphasis on proportionality by emphasizing active case management and individual party and counsel responsibility. 72 76 Cf. Fabio Arcilia, Jr., Plausibility Pleadings as Misprescription, 80 BROOK. L. REV. 1487, 1525 (2015)(the change in locus will "make it harder for a party to obtain discovery" because a party will no longer be able to "presumptively access discovery" by merely establishing relevancy and overcoming any privilege objection); accord, Patricia W. Hatamyar Moore, The Anti-Plaintiff Pending Amendments to the [FRCP] and the Pro-Defendant Composition of the Federal Rulemaking Committees (hereinafter "AntiPlaintiff Pending Amendments"), 83 U. CIN. L. REV. 10831115 (Summer 2015)("proportionality will limit, for the first time, the defined scope of discovery 'in general'"). 77 Altom M. Maglio, Adapting to Amended Federal Discovery Rules, July 2015 TRIAL, 37 ("the actual rule amendments do not support [the] perspective [of severe restrictions on discovery]"). 78 Committee Note, 20. 79 Id. (the party requesting discovery "may have little information about the burden or expense of responding" but the producing party may have little information about the importance of the discovery "as understood" by the requesting parties). 80 Hon. John Koeltl, Transcript, January 9, 2014 (Phoenix Hearings), at 211).
Further, a party may not "refuse discovery simply by making a boilerplate objection that it is not proportional."
81
A party may not act unilaterally based on proportionality concerns as to otherwise relevant information. 82 Thus, except for discovery requests which are "transparently disproportionate in the context of a particular case," 83 the objecting party must come forward with facts "typically in the form of an affidavit" which shows how the requested discovery is inconsistent with Rule 26(b)(1).
84
Discovery Filings (Rule 26(g))
The 2015 Amendments do not change the existing obligation under Rule 26(g) to apply proportionality considerations in discovery filings. 85 The 2015 Committee Note states that the changes to Rule 26(b)(1) are intended to "reinforce" Rule 26(g) obligations by requiring "parties to consider these factors in making discovery requests, responses, or objections."
86 While the Committee did not see fit to conform the list of proportionality factors in Rule 26(g) to those in Rule 26(b)(1), most commentators treat them as identical.
87
Under Rule 26(g), added to the Civil Rules in 1983 as a counterpart to Rule 11, a party or counsel signing discovery filings thereby certifies, inter alia, that the content of the filing is proportional to the needs of the case. 88 The certification is based on a belief formed "after a reasonable inquiry," which has been interpreted as requiring a degree of oversight by counsel of its client despite the equally obvious point that counsel may rely upon its client when reasonable to do so.
Counsel (and the party for whom it signs) may be sanctioned under Rule 26(g)(3) if a "certification violates this rule without substantial justification."
Sanctions have been imposed on counsel for evasive 89 or incomplete or misleading responses to discovery requests. 90 subject to the same Rule 26(g) 'stop and think' obligation measures by an objective, rather than a subjective, standard." 91 It is conceivable that a renewed focus on enforcing proportionality in discovery filings may yield additional motion practice under Rule 26(g) 92 and further disrupt relationships between counsel and clients if the "reasonable inquiry" required of counsel is challenged. However, it is equally possible that that parties and their attorneys will self-regulate discovery filings and reduce the need for court involvement. As Judge Schaffer has noted, "[f]ocused and precisely drafted discovery requests may actually preempt challenges framed in terms of proportionality." 93 
Applying Proportionality
The Duke Center for Judicial Studies has developed Guidelines and Principles for implementing the 2015 Discovery Amendments to Achieve Proportionality which advocate ongoing discovery planning, greater use of pretrial orders, stipulated facts and focused discovery. 94 A current member of the Rules Committee has also published an exhaustive analysis of practical implications of the rule changes 95 as has a Magistrate Judge and a prominent e-discovery expert. 96 In addition, the former Chair of the Discovery Subcommittee has compiled a list of sixteen "techniques" which courts can employ to achieve proportionality. 97 
Computer Assisted Review
The Committee Note endorses use of "computer-based methods of searching" as a form of proportionality designed to reduce the burden or expense of producing ESI. This explicit endorsement -added during review by the Standing Committee 98 -encourages courts and parties to consider use of "reliable means" of searching ESI by electronically enabled means. 99 The Duke Guidelines and Practices concede that it is "generally not appropriate for the judge" to order a party to "purchase or use" a specific technology or method, but suggest that a judge "may" consider whether a party has been unreasonable in choosing a particular method or technology. 100 They also caution, however, that "parties and judges should not limit themselves in advance to any particular technology or approach to using it." 101 Analogous State Developments Some states have adopted similar measures to emphasize proportionality in discovery.
Utah has integrated proportionality into its definition of the scope of discovery, placing the burden of demonstrating it on the party seeking discovery. 102 Minnesota requires that "the process and the costs" be "proportionate to the amount in controversy and complexity and importance of the issues" involved. 103 Illinois has adopted a basic proportionality provision 104 but coupled it with a Committee Note emphasizing that certain categories of ESI are not normally discoverable as a result.
(4) Presumptive Limits (Rules 30, 31, 33 and 36)
The initial package included amendments which lowered the presumptive limits on the use of discovery devices in Rules 30, 31, 33 and 36 106 in order to "decrease the cost of civil litigation, making it more accessible for average citizens." 107 An earlier proposal to presumptively limit the number of requests for production in Rule 34 was dropped during the drafting process. 108 The proposed changes would have included the following 107 Id., at 268. 108 Id., at 267. However, the proposals encountered "fierce resistance" 109 on grounds that the present limits worked well and that new ones might have the effect of limiting discovery unnecessarily. The opposition came from the organized bar as well as from testimony and comments from individual lawyers and included concerns that courts might view the presumptive numbers as hard ceilings. If so, any failure to agree on reasonable limits could result in motion practice.
110
After review, the Duke Subcommittee recommended 111 and the Rules Committee agreed to withdraw the proposed changes, including the addition of Rule 36 to the list of presumptively limited discovery tools. The Chair of the Duke Subcommittee noted that "[s]uch widespread and forceful opposition deserves respect."
112
The Committee has expressed the hope that most parties "will continue to discuss reasonable discovery plans at the Rule 26(f) conference and with the court initially, and if need be, as the case unfolds." 113 The Committee expects that it will be possible to "promote the goals of proportionality and effective case management through other proposed rule changes" without raising the concerns spawned by the new presumptive limits. At the Duke Conference, some suggested that Rules 26 and 45 should be amended to make the reasonable costs of preserving, collecting, reviewing and producing electronic and paper documents the responsibility of requesting parties ("requester party pays"). 115 The costs of collection and reviewing information for production is often the largest component of discovery costs.
116
109 June 2014 RULES REPORT, available supra, n. 2 at II (A)(1)("[t]he intent of the proposals was never to limit discovery unnecessarily, but many worried that the changes would have that effect"). 110 While a partial draft endorsing cost-shifting 117 was circulated for discussion, the Subcommittee declined to recommend adoption of new rules. Instead, it proposed and the Committee agreed to making cost-shifting a more "prominent feature of Rule 26(c)." 118 Accordingly, Rule 26(c)(1)(B) will be amended so that a protective order issued for good cause may specify terms, "including time and place or the allocation of expenses, for the disclosure or discovery."
The Committee Note explains that the "[a]uthority to enter such orders [shifting costs] is included in the present rule, and courts are coming to exercise this authority. Explicit recognition will forestall the temptation some parties may feel to contest this authority."
119 There is well-established Supreme Court support for the statement.
120
After objections that the addition to Rule 26(c) would garner "undue weight," 121 the Note was further amended to add that the change "does not mean that cost-shifting should become a common practice" and that "[c]ourts and parties should continue to assume that a responding party ordinarily bears the costs of responding."
122
Some protested that this amendment to the Committee Note prejudged any continuing study of "requester pays" proposals.
The Chair of the Subcommittee disagreed and assured interested parties that the work of the Committee would continue, but "it will not be easy."
123
At the April 2015 Meeting, the Chair of the Discovery Subcommittee reported on the passionate views held on the topic by "all sides" and outlined the issues to be covered. 124 However, after further work on the topic, the Subcommittee has reported to the November 2015 meeting that "the time has not yet arrived" for active work on the questions because the "refocused emphasis on the scope of discovery" in Rule 26(b)(1) could lead to more nearly proportional discovery, which, if it occurs, may reduce the need for more general cost-bearing rules. 
(6) Production Requests/Objections (Rule 34, 37)
Rule 34 and 37 will be amended to facilitate requests for and production of discoverable information and to clarify some aspects of current discovery practices. The changes include:
First, Rule 34(b)(2)(B) will require that an objection to a discovery request must state "an objection with specificity the grounds for objecting to the request, including the reasons." The Committee Note explains that "if the objection [such as over-breadth] recognizes that some part of the request is appropriate, the objection should state the scope that is not [objectionable] ." An example might be an objection that states that the party will limit is search to information created within a given period of time or to specified sources.
126
This is closely related to a modification in Rule 34(b)(2)(C) which will require that any objection must state "whether any responsive materials are being withheld on the basis of [an] objection." 127 This is intended to "end the confusion" when a producing party states several objections but still produces information.
128
The requirement is said to be inapplicable, however, when the responding party does not know whether anything has been withheld beyond the search made, as for example if the request is for "all documents" but the search is limited in time. A party may not know if anything has been "withheld." In that case, the response should object that the request is overbroad and the search will be limited, which counts as statement that anything earlier has been "withheld." The parties are free to discuss the response and if they cannot resolve the issue, seek a court order. 129 Accordingly, the Committee Note was amended to state that a producing party "does not need to provide a detailed description or log of all documents withheld, but does need to alert other parties to the fact that documents have been withheld and thereby facilitate an informed discussion of the objection." 130 The amended Note includes the statement that "an objection that states the limits that have controlled the search for responsive and relevant materials qualifies as a statement that the materials have been withheld." 131 Third, Rule 34(b)(2)(B) will be modified to confirm that a "responding party may state that it will produce copies of documents or of [ESI] instead of permitting inspection." This belatedly updates the rule to conform to standard practice. As the 126 Committee Note, 33-34. 127 The new language continues to be followed by the requirement that "[a]n objection to part of a request must specify the part and permit inspection of the rest." 128 Committee Note observes, it is a "common practice" to produce copies of documents or ESI "rather than simply permitting inspection." 132 Rule 37(a)(3)(B)(iv) will also be changed to authorize motions to compel for both failures to permitting inspection and failures to produce. 133 Rule 34 (b)(2)(B) will also be amended to require that if production is elected, it must be completed no later than the time specified "in the request or another reasonable time specified in the response." The Committee Note states that the "abrogation of Rule 84 does not alter existing pleading standards or otherwise change the requirements of Civil Rule 8."
135
The Note also observes that alternative sources of civil procedure forms will be available from a number of sources.
136
At the Supreme Courts' suggestion, 137 the Note's reference to using the Administrative Office as a source was expanded to include reference to websites of district courts and local law libraries as potential sources.
Background
Rule 84 currently states that "the forms in the Appendix suffice under these rules and illustrate the simplicity and brevity that these rules contemplate." However, in response to the relative lack of use of the forms, the Rules Committee concluded that it is time "to get out of the forms business." 138 It noted that "many of the forms are out of date," are little used and amendment is "cumbersome" since it requires the same process as amending the rules themselves.
The Committee rejected concerns that abrogation was inappropriate under the Rules Enabling act. 139 It was contended that each of the forms had become so intimately associated with the sponsoring or related rule that it could not be changed without formal proceedings, including provisions for public comments. However, the Rules committee had unanimously determined that the publication process and the opportunity to comment on the proposal "fully satisfies the Rules Enabling Act requirements.
140
It also was noted that some members of the academic community were concerned that abrogation of the forms would be viewed as an indirect endorsement of the Twombly and Iqbal pleading standards. The Committee has noted that the effect of pleading standards remain under review and if any action is needed, the approach will be to amend the rules, not the forms. Failure to Produce Preserve Electronically Stored Information. If electronically stored information that should have been preserved in the anticipation or conduct of litigation is lost because a party failed to take reasonable steps to preserve it, and it cannot be restored or replaced through additional discovery, the court: (1) upon finding prejudice to another party from loss of the information, may order measures no greater than necessary to cure the prejudice; or (2) only upon finding that the party acted with the intent to deprive another party of the information's use in the litigation may: (A) presume that the lost information was unfavorable to the party; (B) instruct the jury that it may or must presume the information was unfavorable to the party; or (C) dismiss the action or enter a default judgment.
III. Rule 37(e)
The revised Rule 37(e) displaces inherent sanctioning authority as the primary authority to employ any of the measures it authorizes.
143 However, the rule is silent as to whether it also displaces use of alternative rule or statute based authority in providing equivalent remedies.
Although applicable only to "losses" of ESI, the revised rule may be usefully applied to help guide resolution of disputes involving loss of discoverable information in other forms. 144 By exclusion of tangible property losses, it preserves the flexibility of courts to deviate from the revised rule's limits on harsh measures where culpability is low. 145 However, this means that in several Circuits there will be different requirements applicable depending on the type of discoverable information lost.
Background
The Federal Rules do not currently, with the exception of Rule 37(e), deal with spoliation issues, especially those resulting from pre-litigation failures to preserve. Rule 37(e) 146 deals only with sanctions issued "under these rules," which are typically unavailable unless a court order has been violated. 147 Most courts deal with spoliation by the exercise of their inherent authority under Chambers v. NASCO to deal with litigation abuse. 148 The E-Discovery Panel at the 2010 Duke Litigation Conference recommended adoption of a comprehensive rule which governed the trigger, duration and nature of the obligation as well as the consequences of a failure to act. 149 The Discovery Subcommittee developed such alternatives, including a rule defining preservation obligations, 150 which were vetted at a Mini-Conference held in 2011 at the DFW Airport.
151
The Rules Committee ultimately concluded, however, that drafting a detailed preservation provision was too difficult and could "easily be superseded by advances in technology." 152 Paramount in its concerns was the need to resolve the competing culpability requirements among the Federal Circuits for imposing harsh sanctions for spoliation, which were widely regarded as a source of costly "over-preservation."
153
A proposal for a revised Rule 37(e) (the "Initial Proposal") was released for public comment in August, 2013. 154 Under that proposal, a court could require additional discovery, order curative measures, or order the party to pay the reasonable expenses, including attorney's fees caused by a failure to preserve discoverable information which "should have been" preserved.
No threshold showing of culpable conduct or prejudicial impact was required and a list of non-exclusive "factors" was provided for courts to consider in assessing the conduct of parties. 155 However, a court could only impose "sanctions" such as those listed in Rule 37(b)(2)(A) or "an adverse-inference jury instruction" if a party's actions caused "substantial prejudice" in the litigation and were "willful or in bad faith" or "irreparably deprived" a party of any "meaningful" ability to present or defend against claims in the litigation.
Public Comments
The initial proposal met with a mixed reception.
156
While most accepted the need for a uniform national rule dealing with culpability, some opposed imposing stricter culpability standards to the issuance of all types of sanctions as an unwarranted 150 Proposed Rule 26.1 (2011) provided that parties should take "actions that are reasonable" considering proportionality, but "presumptively" excluded certain forms of information [ESI] and limited the scope of the duty to a reasonable number of key custodians. Compliance with those requirements would have barred sanctions even if discoverable information was lost. See Memo for Mini-Conference Participants, September 9, 2011, 1-13, copy at http://www.uscourts.gov/rules-policies/records-and-archives-rulescommittees/special-projects-rules-committees/dallas. 151 For copies of the comments and proposals assessed, see http://www.uscourts.gov/rules-policies/recordsand-archives-rules-committees/special-projects-rules-committees/dallas. 152 Minutes, Rules Committee Meeting, March 22-23, 2012, 15-16. 153 Committee Note, 38 (describing the excessive effort and money being spent on preservation in order to avoid the risk of severe sanctions "if a court finds [a party] did not do enough"). 154 2013 PROPOSAL, supra n. 8, at 314-317 of 354. 155 Rule 37(e)(2)(Factors A-E). Reasonable conduct and proportionality concerns were mentioned as key factors in determining if there had been a breach of duty. restriction on court discretion. 157 A prominent District Judge argued that enactment of the proposal would only "encourage[s] sloppy behavior.
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Members of the defense bar generally supported the thrust of the proposal but questioned details such as the use of "willfulness" as a limitation on sanctions. Some questioned granting authority to sanction based solely on a showing of "irreparable" prejudice. The concern was that the exception might undermine the uniform culpability limits for use of harsh sanctions.
While use of "curative measures" drew broad support, concerns were expressed that, as written, the provision was "a strict liability standard [which was not] explicitly required to be proportional to the harm caused." 159 The need for a prior showing of prejudice was identified. 160 Some urged that curative remedies be "no more severe than that necessary to cure any prejudice" unless the court found that the party had acted in bad faith. 161 Others questioned the efficacy of the listed "factors" and suggested that they be dropped or modified.
The Revised Proposal
After the close of the public comment period, the Discovery Subcommittee recommended a revised version of Rule 37(e) applying only to ESI which limited its heightened culpability requirements to potentially case-determinative sanctions. It included provisions dealing with "curative measures," retained a list of factors and included a new Committee Note attuned to the changes. 162 However, shortly before final action by the Committee, a substitute draft was produced which dropped the list of factors, added a focus on remediation of prejudice as a key goal and provided a de facto safe harbor for parties which undertake "reasonable steps" to preserve. The substitute text was adopted and the drafting of a new Committee Note was ordered to be completed before review by the Standing Committee. 163 
Scope of Preservation
The scope of preservation contemplated by the Rule 37(e) relies on existing common law, as influenced by proportionality considerations, including those emphasized in amended Rule 26(b)(1). 164 As the Duke Subcommittee noted, when proportionality limits are imposed on what can be discovered, "the obligation to preserve diminishes accordingly." 165 Obviously, "if ESI is not discoverable in the first place," it need not be preserved. 166 However, whether a party is required to preserve ESI in a particular case depends on the circumstances and it is "often useful for the parties to discuss" the issue early in the case. 167 Rules 16(b) and 26(f) have been amended to facilitate early discussions about the scope of preservation once litigation has commenced. Parties making good faith efforts to preserve, especially in the pre-litigation context, are often best situated to evaluate the appropriate procedures, methodologies and technologies for preserving their own ESI. Transparency and cooperation by both parties is to be encouraged. Information regarding "the universe of potentially relevant documents being preserved, and those that no longer exist" should be shared. 169 In light of Rule 26(g), however, requesting parties are well advised to tailor their preservation demands to what is at stake in the case.
170
As the Sedona Conference® has noted, "[t]he burdens and costs of preserving potentially relevant information should be weighed against the potential value and uniqueness of the information when determining the appropriate scope of preservation." 171 Examples of ESI that need not be routinely preserved are often available in local rules, protocols and guidelines such as the Seventh Circuit Electronic Discovery Principles. If a party has undertaken "reasonable steps" to preserve, the inquiry ends. Under the revised rule, the reasonable steps requirement "does not call for perfection" 173 and the mere fact that some ESI was lost is not decisive, in contrast to the underlying logic of the Zubulake line of cases.
174
This is a significant upgrading of the role of "reasonableness" as compared the initial proposal.
175
The Chair of the Rules Committee explained to the Standing Committee that the revised proposal "should not be a strict liability rule" that would "automatically" impose sanctions "if information is lost." 176 Thus, it will not be sufficient, as it was under Pension Committee, 177 that the party failed to implement one of a list of "contemporary standards" identified in that case.
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As the Second Circuit subsequently held, "the better approach" is to consider the failure to adopt good preservation practices as but one factor in the determination of whether sanctions should issue. 179 Thus, courts should not automatically hold that it is cannot be reasonable to fail to employ the per se requirements of Pension Committee, despite the new rule. If courts merely transpose those requirements into new terminology ("It cannot be a "reasonable step" to . . . [insert a listed preservation practice] . . .") the Committee intention to escape from a strict liability regime will be effectively negated.
This can be illustrated by Zest v. Implant Direct Mfg. 180 In that case, a party, well aware of its preservation obligations, saved emails it deemed required after a duty to preserve attached, but overlooked some which were later secured from third parties. The court found that the party "should have put in place a litigation hold," and authorized an adverse inference instruction.
Had the revised rule been in effect, the court would have been required to determine if the loss had occurred despite the undertaking of "reasonable steps." The court might have concluded that the party had undertaken a "reasonable, though flawed" nce the duty to preserve attaches, any destruction of documents is, at a minimum, negligent"). 175 See Draft Rule 37(e)(2)(B), 2013 PROPOSAL, supra n. 13, at 316 of 354 ([the court should consider] "the reasonableness of the party's efforts to preserve the information").
The Committee dropped the additional clause "including the use of a litigation hold and the scope of the preservation efforts" at its November 2012 Meeting. Minutes, November 2012 Rules Committee, at lines 217-220 and 405-407 (" [a] hold is a technical means of implementing preservation; probably it is not need in less complex litigation"). 176 Minutes, May 2014 Standing Committee Meeting, 6, available at http://www.uscourts.gov/rulespolicies/archives/meeting-minutes/committee-rules-practice-and-procedure-may-2014. 177 184 or when inaccessible or ephemeral ESI unlikely to be sought in discovery is not preserved.
185
As the Committee Note also explains, the proportionality of the efforts to preserve the ESI is important. 186 The mere fact that it might be relevant is not sufficient to justify disproportionate efforts.
This has long been advocated by the Sedona Conference Commentary on the topic 187 and the Duke Guidelines and Practices agree that that applying proportionality to preservation is an important part of achieving overall discovery proportionality. 188 Thus, a party may act reasonably by choosing a less costly form of information preservation if it is substantially as effective.
189 A court should be sensitive to party resources since aggressive efforts can be "extremely costly" and parties may have limited staff and resources to devote to the effort. 190 Moreover, the fact that a party took routine, good faith action remains relevant (as under the previous Rule) 191 and parties who demonstrate that they acted thoughtfully, reasonably, and in good faith in preserving or attempting to preserve are entitled to a presumption of having done so.
This approach comports with the analysis applied in analogous contexts. In the compliance context, an entity that takes "reasonable steps" to ensure that its compliance programs are "generally effective" may benefit even though it may have failed "to prevent or detect" misconduct. 192 The Sedona Conference® Commentary on Legal Holds: The Trigger and the Process provides useful procedural guidance to "navigate to the safe harbor described in the rule." 193 "Restore or Replace" However, even if reasonable steps were not taken, a court must first determine whether the lost ESI can be restored or replaced through additional discovery before imposing any measures. This involves "attempting first to cure the loss." 194 Thus, "[i]f the information is restored or replaced, no further measures should be taken."
195 This is especially important in an era where ESI is exchanged between multiple senders and copies may be found in multiple locations.
The additional discovery may involve custodians not earlier searched or sources that would ordinarily be considered inaccessible. The authority to order such discovery stems from Rules 16 and 26 and the Committee Note pointedly cites to amended Rule 26(c)(1)(B) which acknowledges the authority to "allocate" any associated expenses involved.
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The Committee Note also points out, however, that any additional discovery required by the court should be "proportional" to the importance of the lost ESI and that substantial measures should not be employed to restore or replace marginally relevant or duplicative information. 197 Subdivision (e)(1): Addressing Prejudice Subdivision (e)(1) authorizes a court to order curative measures "upon finding prejudice to another party from the loss of information" once the threshold requirements are met. The focus is on "solving the problem, not punishing the malefactor." 198 While not explicitly requiring a showing of culpability, 199 a failure to take "reasonable steps" necessarily includes a form of culpability given the role that an absence of good faith in preservation conduct plays in the assessment. 200 Prejudice involves showing that losses of relevant ESI have "impair[ed] the ability to go to trial" or "threaten[s] to interfere with the rightful decision of the case." 201 The allocation of the burden of "proving or disproving prejudice" is left to the discretion of the judge. 202 According to the Committee Report, "each party is responsible for providing such information and argument as it can; the court may draw on its experience in addressing this or similar issues, and may ask one or another party, or all parties, for further information." 203 The Committee Note observes that when it is difficult to determine the content of missing ESI, placing the burden on moving parties to demonstrate prejudice can be fair in some circumstances and not in others. 204 As in the case of establishing relevance, however, "conjecture does not constitute evidence." 205 The rule preserves access to a broad range of measures but limits them to "measures no greater than necessary to cure the prejudice." 206 Rule 37(b)(2)(A), for example, refers to the (i) establishing of designated facts as established (ii) precluding support of claims or defenses or introduction of evidence (iii) striking pleadings (iv) staying proceedings (v) dismissing the action in whole or in part (vi) rendering default judgment or treating failure to obey an order as contempt of court.
Make no mistake about it, however; "we will still have a system where mere negligence or human error (viewed with hindsight) may form the basis for very significant sanctions/penalties." 207 "Much is entrusted to the court's discretion."
The Note also approves the submittal of evidence and argument to the jury regarding the failure to preserve and "instructions to assist in its evaluation of such evidence, other than instructions to which subdivision (e)(2) applies," 211 if no greater than necessary to cure prejudice. 212 The Committee Note is silent on the authority to shift attorney fees to "cure" prejudice under subsection (e)(1), which may reflect historic concerns about fee-shifting in the absence of a showing of bad faith. 213 It more likely reflects the fact that the remedy is sufficiently common as to not warrant further mention. 214 In any event, care must be taken that measures imposed under subdivision (e)(1) do not have the effect of measures listed in subdivision (e)(2) without a finding of "intent to deprive another party of the lost information's use in the litigation."
215
The Note also cautions that the authority to order measures no greater than necessary to cure prejudice "does not require the court" to cure every possible prejudicial effect.
216
Subdivision (e)(2): Cabining Harsh Measures Subdivision (e)(2) cabins authority to impose severe measures under subdivision (e)(1) without mentioning the role of prejudice. The Committee Note explains that prejudice may be inferred from the enhanced culpability showing. 217 One interpretation is that the Committee intended to permit harsh measures as punishment or a deterrent even if no prejudice is shown. 218 However, a better approach is to view subsection (e)(2) as primarily focused on the resolution of the existing Federal Circuit split on culpability, with an ongoing requirement of prejudiced assumed or "baked in" to the rule. 219 Under that view, the prejudice requirement is not mentioned in (e)(2) since it is typically satisfied by a 211 Cir . June 28, 2007) ("the jury heard testimony that the documents were important and that they were destroyed. The jury was free to weigh this information as it saw fit"). 213 See, e.g., Chambers v. NASCO, 501 U.S. 32, 45-46 (1991)(attorney fees are available only when "a party has acted in bad faith, vexatiously, wantonly, or for oppressive reasons"). 214 Discovery Subcommittee Minutes, March 4, 2014, 4 ("it is a "commonplace measure"). 215 Committee Note, 44. 216 Id. 217 Committee Note, 47 218 The Committee sought to avoid the risk of "rewarding a party who has destroyed evidence so successfully that it leaves no evidence of its content." Thomas Allman, Standing Committee Oks Federal Discovery Amendments, Law Technology News (Online), June 2, 2104 (available on LEXIS NEXIS), at 4 (according to discussion at Standing Committee Meeting of May 29, 2014, the authority to act under subsection (e)(2) is in "addition" to that of subdivision (e)(1) and is neither an "alternative" to nor a "subset" of it). 219 See, e.g., Vicente v. Prescott, City of, 2014 WL 3939277, at *10-11 (D. Ariz. Aug. 13, 2014)(refusing to consider sanctions where a "complete lack of prejudice" existed despite the fact that "preservation efforts were inadequate"). rebuttable presumption/inference which applies if a party acts with "intent to deprive." 220 The Standing Committee Report to the Judicial Conference, for example, describes the rule as "eliminating the circuit split on when a court may give an adverse inference jury instruction for the loss of ESI." 221 An "incompetent spoliator" (one completely successful in destroying all evidence of the contents) will necessarily be unable to overcome the presumption/inference of prejudice.
Uniform Culpability Standard
Under Subdivision (e) must have "acted with the intent to deprive another party of the information's use in the litigation" before a court may: (1) presume that lost ESI was unfavorable or (2) instruct a jury that it "may or must presume" that lost ESI was unfavorable or (3) dismiss the action or enter a default judgment.
The purpose of subsection (e)(2) is to achieve a uniform and predictable national standard akin to the "bad faith" or "bad conduct" requirement which has historically been used in many Circuits. 222 The Rule rejects the logic in Residential Funding that a showing of negligent preservation behavior (or even grossly negligent conduct) is sufficient to justify an adverse inference jury instruction. 223 The Rules Committee concluded that such conduct does not supply sufficient indicia of knowledge of an impropriety to constitute an evidentiary admission based on consciousness of guilt. 224 It is not present, for example, when a party is "disorganized, or distracted, or technically challenged, or overextended." 225 The intent is reduce the in terrorem effect of the threat of harsh sanctions for unintentional spoliation. After Subdivision (e)(2) goes into effect, case law which permits adverse inferences without a specific showing of intentional conduct will no longer be good law. 226 Admittedly, the uniformity will be limited to the federal courts; there will be that states will continue to apply lesser culpability requirements. A finding of "intent to deprive" may be made by the court or the jury 227 and may be inferred where the totality of the circumstances warrant such a finding.
Even when the requisite "intent to deprive" exists, however, "[t]he remedy should fit the wrong." The least onerous sanction corresponding to the culpability and prejudice suffered should be employed. The Committee Note cautions that severe measures should not be used if lesser measures would be sufficient to redress the loss. 228 Some have expressed concerns that courts will mischaracterize conduct which is willful or reckless as reflecting an "intent to deprive." That risk is unavoidable. 229 However, it is clear that a showing of "intent to deprive" requires evidence of purposeful conduct intended to deprive the other party of relevant and discoverable evidence. 230 A finding of reckless 231 or willful conduct is not enough 232 since neither requires an intent to deprive another party of the evidence. 233 As one observer has pointed out, it "is the toughest standard to prove that the Advisory Committee could have adopted." 234 instructions were refused because to do so would give the issue "a lot more importance that it has had in this trial." 245 The experience in the recent Actos litigation illustrates the risks when a jury is given carte blanche. The jury was allowed "to hear all evidence and argument establishing and bearing on the good or bad faith" of a party's conduct 246 and was subsequently instructed that in considering punitive damages, it should consider "the degree of concealment or covering up of the wrongdoing." 247 It was also instructed that "spoliation occurred in this case" and that it was "free to infer [missing] documents and files would have been helpful" to the plaintiffs. 248 The jury subsequently entered an award of compensatory damages of about $1.5M and punitive damages of $9B (later reduced to $37M). In post-trial proceedings, the court held that it had not authorized the jury to sanction the parties via punitive damages although "[t]he jury was free to make its own inferences." 249 In contrast, the Texas Supreme Court held in Brookshire Brothers v. Aldridge 250 that it was reversible error to introduce evidence of spoliation that was unrelated to the issues of the case. 251 It announced that when spoliation is at issue in Texas, the judge, not the jury, must determine if a party has spoliated evidence and, if so, the appropriate remedy.
it within the earlier of 120 90 days after any defendant has been served with the complaint or 90 60 days after any defendant has appeared.
(3) Contents of the Order. * * * (B) Permitted Contents. The scheduling order may: * * * (iii) provide for disclosure, or discovery, or preservation of electronically stored information; (iv) include any agreements the parties reach for asserting claims of privilege or of protection as trial-preparation material after information is produced, including agreements reached under Federal Rule of Evidence 502; (v) direct that before moving for an order relating to discovery the movant must request a conference with the court;
Rule 26. Duty to Disclose; General Provisions; Governing Discovery (b) DISCOVERY SCOPE AND LIMITS.
(1) Scope in General. Unless otherwise limited by court order, the scope of discovery is as follows: Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party's claim or defense and proportional to the needs of the case, [considering the amount in controversy, the importance of the issues at stake in the action,] considering the importance of the issues at stake in the action, the amount in controversy, the parties relative access to relevant information, the parties' resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed discovery outweighs its likely benefit. Information within this scope of discovery need not be admissible in evidence to be discoverable. -including the existence, description, nature, custody, condition, and location of any documents or other tangible things and the identity and location of persons who know of any discoverable matter. For good cause, the court may order discovery of any matter relevant to the subject matter involved in the action. Relevant information need not be admissible at the trial if the discovery appears reasonably calculated to lead to the
